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IN THE SUPREME COURT OF THE UNI TED STATES

e
CTY OF CUYAHOGA FALLS,
OH O ET AL.,
Petitioners

V. : No. 01-1269

BUCKEYE COVMUNI TY HOPE
FOUNDATI ON, ET AL.

T &

Washi ngt on, D.C.
Tuesday, January 21, 2003

The above-entitled matter canme on for oral

argunment before the Suprene Court of the United States at

11: 03 a. m

APPEARANCES:

GLEN D. NAGER, ESQ , Washington, D.C.; on behalf of the
Petitioners.

DAVI D B. SALMONS, ESQ, Assistant to the Solicitor
General, Departnment of Justice, Washington, D.C
behal f of the United States, as amicus curiae, in

support of Petitioners.

EDWARD G KRAMER, ESQ , d eveland, Ohio; on behalf of the

Respondent s.
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PROCEEDI NGS
(11: 03 a.m)

CHI EF JUSTI CE REHNQUI ST: W' Il hear argunent
next in Number 01-1269, the Cty of Cuyahoga Falls versus
Buckeye Conmmunity Hope Foundati on.

M. Nager.

ORAL ARGUMENT OF GLEN D. NAGER
ON BEHALF OF THE PETI TI ONERS

MR. NAGER  Thank you, M. Chief Justice, and
may it please the Court:

In this case, the Court of Appeals for the Sixth
Circuit held that a nunicipality may be held liable in
damages because it withheld the issuance of building
permts for a proposed housing project pending a citizen-
initiated referendum el ecti on on the ordi nance authori zi ng
t hat housi ng project.

In so doing, the Sixth Crcuit failed to
appreciate that the nunicipality's actions here were all
taken pursuant to pre-existing procedures set forth in the
city's charter, procedures that the city followed to the
letter. As non-discretionary acts taken in the nornal
prescribed course, the municipality's actions here were
necessarily rational ones taken wi thout discrimnatory
noti ves and without treating the respondents here any

differently than any ot her beneficiary of an ordi nance
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woul d have been treated that was subject to a petition
And for that reason, we respectfully suggest that the
Sixth Crcuit --

QUESTION:  There's no evidence of sone kind of
m sbehavior on the part of the city other than the bare
claimthat they refused to issue the permt during the
process of the referendun?

MR. NAGER: That's correct, Justice O Connor.
Every official action of the city here favored the
respondents. The city planning comm ssion reconmended
approval of the housing project and of the site plan
aut hori zing the housing project. The city council voted
in favor of the housing project.

QUESTION: Wasn't there some evidence that sone
city official was -- sought to delay the proceedings for a
period of tinme, not -- not officially. It didn't take --
pass any resolution, but didn't they oppose inmedi ate
action on a couple of occasions?

MR. NAGER  Justice Stevens, prior to the city
council voting on the -- the ordinance to approve the
project, there was a | ot of public debate, and in that
public debate, there were city officials who said we --
we need to take tine to hear the citizens -- citizens
concerns. W need to take tine to understand what we're

doi ng, and there were even comments, we should fight this.
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We should fight this and delay this.

QUESTI ON:  Supposi ng one of those comments said
we should fight this because we don't want
African-Anmericans to -- to nove where they're going to

nove, would that nmake any difference?

MR NAGER It -- it could make a difference.
QUESTI ON: Because even -- if that had happened,
it would still be true, as you pointed out earlier, that

every official action taken by the city was favorable to
the -- your opponents.
MR. NAGER well, if -- if the actions were
taken favorably to the opponents, it couldn't nmake a
di fference because at that point the alleged statenent
woul dn't have any connection to an adverse action.
That -- that's the inportant point in this case because in
order to have discrimnation, either in violation of the
Equal Protection Cause, or in violation of the Fair
Housi ng Act, you not only have to have a notive, you have
to have adverse differential treatnent by the person --
QUESTION: So what -- I'mtrying to be sure
| understand. | -- | think |I understand your position.
I's -- your position is that even if this amnbiguous
evi dence was -- clearly showed racial hostility and that's
why we're trying to delay it, there still would be no

cause of action because everything the city did was in
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favor of -- officially was in favor of --

MR. NAGER That -- that's correct.

QUESTION: So that really, we don't have to try
and draw -- to decide whether or not inferences of
i mproper notive can be drawn from those statenents.

MR. NAGER That's correct because in this case,
all of the city's actions either favored the project or
non-di screti onary actions.

QUESTI ON: Now, what if the city had taken the
sanme official action that it took in this case, and every
official action either favored or was at |east neutral,
and yet the city officials went out and -- and whi pped up,
in effect, anti-black sentinment and -- and urged the
filing of the application for the referendum would the
answer -- would the -- would the result be the sane,
that -- that there would be no way that the city could be
hel d i abl e?

MR. NAGER The short answer to that question is
the answer would be the sane. O course, if the
referendum were enacted, it went to a vote and it were put
into effect and it was racially notivated, that action
woul d be subject to chall enge because that would be, in
fact, an action of the city because they woul d have
adopt ed, under your hypothetical facts, an ordinance that

could all egedly have a discrimnatory intent.
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QUESTION: But isn't the -- isn't the delay
sinply a -- even the delay in -- in an instance in which
the ordinance is defeated sinply a | esser degree of
damage, but which woul d, nonethel ess, be -- be subject to
a clainf

MR. NAGER And the answer to that is no. And
the answer to that is no because the delay that happened
here is the delay that woul d happen with regard to any
ref erendum t hat was subject to a referendum petition. And

the record here is quite clear --

QUESTION:. Well, it -- there's -- there's no
guestion that it -- it would, but is -- is the -- is
either the -- the statute in question here or the Equal

Protection Clause blind to an obvious reason for the
delay? 1In other words, | -- | quite agree. W start with
the assunption that nere delay in governmental processes
does not give rise to a cause of action, but when the
delay is induced by city officials for a racially
di scrimnatory reason, aren't we then in a different case?
MR, NAGER Well, it's a different case, but
it's not different outcone here, and the --
QUESTION:  Way shouldn't it be a different
out cone?
MR. NAGER  Well, because under Mnell and its

progeny, as well as this Court's State action cases, the
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muni ci pality can be held liable only in damages only if
the city -- an official with the authority to authorize it
has aut hori zed the discrimnatory action that you're

tal king about. In this specific instance, the -- every
official action favored the project, and the del ay that
you' re tal king about was authorized by a city charter
created 30 years before the fact.

QUESTION:  Well, the nechanism-- the mechani sm
is provided by the city charter.

| guess what |I'mgetting at is that if city
officials -- let's just say the mayor, for the sake of
argunent, or the nmayor and the city council -- in effect,
do not establish a policy in the sense that they say, we
want to stop black housing projects, but they follow a
policy of trying to make it difficult for those housing
projects to be approved, and one way they do that is by
spurring the -- the request for referenduns. Assum ng
we're going to apply the Monell rule here, isn't that a
policy position of the city even within the nmeani ng of
Monel | ?

MR. NAGER  No, because they woul dn't have the
authority to do that. There's a difference between six
city council nmenbers voting at a city council neeting as
to what the actions of the city are, and six city counci

menbers going out on their own in their private capacities
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and expressing their views as citizens, and -- and trying
to get other citizens to agree with themas to their
private views.

QUESTI ON: But not --

QUESTION: Wl |, supposing, M. Nager, that you
have, say, a -- say, a seven-nenber city council and it's
confronted with a project like this. And one of the seven
nmenbers of the city council says that, you know, he's
opposed to this because he doesn't want African-Amrericans
noving into this area. The other six nenbers of the city
council sinply treat the thing on the nerits. Does the
action of this one individual taint the whole action of
the city?

MR, NAGER Well, it shouldn't. Under Arlington
Hei ghts and this Court's cases, the city could be held
liable only if those authorized, in this instance a
majority of the city council, had the -- the
di scrimnatory --

QUESTION:. What if the vote was four to three?

MR. NAGER Four -- if it was four to three in
favor of the housing project --

QUESTION:  No. Against the housing project.

MR NAGER If -- if they had discretionary
power, and four of them exercised their discretionary

power agai nst the housing project on the basis of racially
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di scrimnatory --

QUESTION: Well, only one had the racially
di scrimnatory notive, one of the four

MR, NAGER Wl --

QUESTION: The other three did it on the nerits.

MR, NAGER | think there, there would be a good
argunent that they would still -- that -- that the
plaintiffs would have -- would have satisfied their burden

of showing but for the racially discrimnatory notive,
that the housing project would have been approved. So

in -- in that hypothetical, which is not the facts of this
case, of course, they -- they would have had sufficient

evi dence to state a claim

QUESTION:  And your difference in the two cases
is, one, you have an official action taken. W deny the
project. Here you don't have that.

But suppose there had been, to take the clearest
case, a tape of a neeting. The mayor, the legal director,
the head of the city council, they all got together and
say, we want to kill this project and we know that the
nost effective way to do that is through this referendum
because the people won't like it and they'll vote agai nst
it. So they have a deliberate plan to string the thing
out and then, as the last act, instigate a referendum

And as | take it, your argunent -- you would --

10
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you're saying even if you have that scenario, there would
still be no nunicipal liability. AmIl correct?

MR. NAGER: That's correct, Justice G nsburg.
It's obviously our hardest hypothetical, but it's also the
same answer. And it -- and one of the reasons it's the
same answer i s because, remenber, under your hypothetical,
the notion is that if these city officials, not acting in
their -- exercising their official powers, but acting in
the role any citizen can, can go out and organi ze the
citizens of the conmunity acting in their private
capacities to get a referendumon the ballot and vote
against it. O course, that's what denocracy is about.
It's about politicians taking on causes on behal f of
people --

QUESTION:. M. Nager, | think -- | understand
your argument as it applies to the city, but am| correct
that the mayor is an individual defendant in this case?

MR. NAGER He was. He was granted sunmary
judgnent by the district court on the ground that there
was no evidence that he in his individual capacity had
commtted any of the acts that were alleged agai nst him
and that he had not organi zed the canpaign --

QUESTION:  But -- but wasn't that reversed by
the Sixth Grcuit?

MR NAGER: No, it wasn't. That issue was not

11
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taken up to the Sixth Grcuit.

QUESTION: Wiy is he a petitioner then?

MR. NAGER: He's only here in his official
capacity. He was sued in both his individual capacity and
in his official capacity.

QUESTION: | see. So there's no individua
liability at stake here at all.

MR. NAGER No, not -- not --

QUESTION: Is -- is the --

QUESTION: 1'd like to ask a question, which is
t hese have been very interesting hypotheticals, but are
you going to have tinme to tal k about the questions that we
granted cert on?

MR, NAGER  Wwell --

QUESTION:. And I'minterested -- what we have in
front of us now at this point as issues.

MR. NAGER  The issue that you have before us is
the Sixth Grcuit's judgnent is -- is -- because under the
Sixth Crcuit's view there was al |l egedly evi dence of
raci al bias anong the citizens that the nunicipality could
be -- sonehow be held liable for that. And that's wong
for two reasons.

One, it's wong because the nunicipality itself
has to have the discrimnatory aninus, and there's no --

not only no evidence of that here, it couldn't have been

12
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the case since they -- of course, all of their actions
were voting in favor of it, or treating the action
neutrally.

Secondly --

QUESTI ON:  Arguably the discrimnatory ani mus on
the part of the citizens could invalidate the referendum

MR NAGER If it was voted on and put into
effect, the alleged aninus --

QUESTION: No. Even -- even if it wasn't put

into effect. It -- if there were that aninus, it -- it
could -- by our past cases anyway, if it could be shown,
it would -- it would invalidate the referendum But your

point is that whether the referendumwas valid or invalid,
the municipality would have had to stay the project. It
wasn't up to the nunicipality to make the judgnent.

MR. NAGER That -- that is correct, Justice
Scalia. | -- 1 do want to rmake clear that under this
Court's cases, the Court has never said that -- that the
First Amendnment activity of a petition itself is subject
to an equal protection chall enge.

What the Court's cases say is if thereis a
vote, either on a bill by elected representatives, or on a
petition by citizens, that the end product of that, which
beconmes a | aw, can be chall enged, and that private aninus

in that -- is contextual evidence for whether or not the

13
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peopl e who voted on that final product were thensel ves
notivated by discrimnatory animnus.

QUESTION. You're -- you're tal king about people
who vote in a referendun?

MR, NAGER Well, the -- the question is if
there's a final product, was the -- the final |aw, was
that racially notivated --

QUESTION:  But we -- we've never said -- we've
never tried to exam ne the notives of -- of the citizenry
who vote in a referendumon that sort of question, have
we?

MR. NAGER No, you haven't, M. Chief Justice.
What the Court has said is, is that intent of the lawis
the key test, and what the Court has said in Arlington
Hei ghts is because you can't look directly at the notives
of the people who voted on it, whether they be | egislators
protected by the Speech and Debate Cl ause or citizens
protected by the -- the secrecy of the ballot in this
country, they ook at other indicia to determ ne their
i ntent.

QUESTION:  But Arlington Heights was a city
council, or --

MR. NAGER That's correct.

QUESTION: -- was it not?

MR. NAGER: That's correct.

14
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QUESTION:  What -- what is --

QUESTION:  And here the referendum fail ed.

MR. NAGER: That -- well, the -- we don't know
t he outconme because the respondents asked for the final
vote not to be certified.

But what is inportant here, | think, to address
the issue in this case, Justice O Connor, is that the --
the position of the Sixth Circuit here is that the
muni ci pality i s sonehow supposed to inquire behind a
facially neutral referendum petition and determ ne the
i ntent and notives of people engaged in the First
Amendnent .

QUESTION:. Did -- did the city have discretion
here to go ahead and issue building permts while the
ref erendum process was pendi ng?

MR. NAGER: No, it didn't. Once the referendum
petition was filed, under the city charter, the -- at that
point, all the city council could do is repeal its own
ordi nance or subnmit the ordinance to a vote of the voters.

QUESTION: So what is the claimin your opinion
that we are reviewing? | nmean, | want it to be specific.
The Sixth Circuit, insofar as its -- insofar as we're
concerned, we're interested in what the | ower courts held.

MR, NAGER  Correct.

QUESTI ON:  What, in your opinion, is the claim

15
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that they're reviewing? |Is the claimthat these three

i ndi viduals, the mayor, the clerk, and an engi neer, acting
in their official capacities, violated the Fourteenth
Amendnent or other parts of the Constitution when they
refused to issue the permt despite the petition and
despite the provision? Is that the clain? O is the
claimthey did sonmething else as well? They stirred up
the petition people, or they did sonme other thing.

MR NAGER Well, the -- the Sixth Circuit said
it was the former

QUESTION:. Only the first.

MR. NAGER: Correct. Respondents in their brief
have abandoned what the Sixth Circuit held and which we
petitioned and the Court granted cert to reviewto argue a
conpletely different theory.

QUESTION: May | ask you, M. Nager, is the
complaint in the record? | couldn't findit. In the --

in the papers here?

MR. NAGER: | don't believe that it is. No, |
don't believe -- | nean, it's -- it's obviously in the
record of the case. It wasn't reprinted in the -- in the

j oi nt appendi x.
Unl ess the Court has further questions, |'ll
reserve the remainder of --

QUESTION:. Well, I -- 1 do. Wren't -- weren't

16
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there sonme other questions here, like didn't we grant cert
on three questions --

MR. NAGER Well, you did --

QUESTI ON: Have they given up on the second one?

MR. NAGER  Well, they've abandoned their claim
that they litigated and prevailed on in the Sixth Grcuit,
that they could proceed on the disparate inpact theory.

QUESTION: And the last is a due process?

MR. NAGER A -- a substantive due process
claim

QUESTI ON:  Substantive due process?

Yes.

MR, NAGER And the Sixth Crcuit held that
there was a triable question of fact as to whether or not
the city had acted rationally in proceeding forward wth
its referendum petition. And we would say that the sinple
answer to that was at that tinme, the city charter required
the city officials to do so and that judgnent was adopted
by three courts until the Chio Suprenme Court several years
| ater reversed itself on what the neaning of the Chio
constitution was. But the subsequent reversal of this
hi ghest court's evaluation of what the | aw was can't
change the rationality of the acts at the tine that they
wer e taken.

QUESTION:  Very well, M. Nager.

17
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M. Sal mons, we'll hear fromyou
ORAL ARGUMENT OF DAVI D B. SALMONS
ON BEHALF OF THE UNI TED STATES,
AS AM CUS CURI AE, I N SUPPCRT OF PETI TI ONERS

MR, SALMONS: M. Chief Justice, and may it
pl ease the Court:

Respondents chal |l enge only the delay caused by
the city charter's neutral, |ongstanding provisions
facilitating the orderly processing of citizen-initiated
referenda to revi ew ordi nances passed by the city council.
Such a chall enge requires courts to bal ance the vita
First Amendnent right inplicated in the referendum process
with the equally valid goals of equal protection and fair
housi ng.

In this case, that balance is clear. The city's
actions in giving effect to the properly filed referendum
petition cannot give rise to liability under the Fair
Housi ng Act or the Equal Protection Clause. It is
undi sputed that the referendum petition was facially
neutral and that nunerous reasonable, non-racial grounds
supported it.

It is also undisputed that the city's process
for handling such petitions was |ongstandi ng and
race-neutral. Under any conceivabl e standard, respondents

have failed to provide any evidence that the referendum

18
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process was tainted with discrimnatory notive either on
the part of the city officials or the petition organizers.

QUESTI ON:  Suppose it was. | nean, | don't
understand your brief fromthis point of view. You were
tal ki ng about an antitrust analogy. | nean, inmagine a
plaintiff in an antitrust case deliberately, to ruin his
conpetitor -- and no one doubts it -- files a case in the
court. Now, no matter how evil that person was, | can't
i magi ne or | haven't heard to date under the antitrust |aw
or any other |aw sonebody who would sue the clerk of the
court because he docketed the -- he docketed the -- the
claim-- he docketed the conplaint. And according to what
you've said, that's what's at issue here, that they're --
they're sinply carry -- now, | -- | need sone expl anation
I'mbringing it up because |I'mquite honestly confused
about that part --

MR, SALMONS: Yes -- yes, Your Honor. Yes, Your
Honor. To be sure, the anal ogy to the Noerr-Pennington
line of cases is not perfect in this case, but it -- it --

QUESTION: | -- | bring it up because I'm

confused as to how in your mnd you see this thing

working. | -- | nean, | suppose if a city has a totally
evil, horrible petition for a -- for a -- for a
referendum a person still could make it and the person
who's in charge of carrying out the -- the non -- the

19
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mnisterial duties hinmself would not be sued even if that
person hinmself was evil. So -- so what is the -- what --
what -- how does this all work in your mnd?

MR. SALMONS: Yes, Your Honor. The -- the
approach that we recommend in our brief, Your Honor, is
that the Court undertake the question as to whether the
petitioning at issue was genui ne or whether it was a sham
That's the same type of analysis the Court has
undert aken --

QUESTION: Assune it's a sham It -- they're
evil. They're horrible.

MR, SALMONS: Yes.

QUESTION: They're terrible. 1 would think even
an evil, horrible, terrible person has the right to go to
the legislature and petition and that the clerks who are
to file that petition are thenselves clerks, and they're
to do it even if they're evil thenselves.

MR. SALMONS: That is correct, Your Honor.
| think there are two ways in which the city could
potentially be held liable. | think this is not a case
where the Court has to decide whether the city could ever
be held |iable based on the discrimnatory notives of the
ref erendum petitioners because it's clear in this case
that the petitioning was genuine and this isn't a sham

QUESTI ON: But what -- what --

20
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MR. SALMONS: But in the situation where you do
have a sham - -

QUESTION:  What -- what do you nean by saying
the petition was genui ne as opposed to a shamin these --
in this context?

MR, SALMONS: | -- | think genuine here neans
the sane it neans in -- in the other contexts in which the
Court has used the sham doctrine, nanely that it was about
the First Amendnent activity. The -- the process that --
that the city here --

QUESTION. | just -- this is such a strange
argunent. Wiy wouldn't we wait and see if sone action was
taken by neans of a referendum passed and becane | aw?
Then woul dn't we be able to say that constitutes State
action at that point and you would subject it,
concei vably, to an equal protection analysis if the issue
is raised, and apply rational basis or whatever it is?
| don't understand why you ever get to this sham action
and Noerr - Penni ngt on.

MR, SALMONS: Certainly, Your Honor, it -- in
the event that you have a referendumthat's actually
enacted into law, the Court would examne it in the way
that -- that you have articul at ed.

We thought it was inportant to point out to the

Court that this process by which a city ordinance is, if
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you will, stayed pending resolution of the referendum vote
is a traditional and inportant part of the process for
referenduns, but it is also a process that can give rise

to abuse if you have a petition that is a sham It's not

about the First Amendnent process at all. It's sinply --
QUESTION: | don't --
MR. SALMONS: -- taking advantage of the del ay.
QUESTION: | don't know what you nean by abuse
in a situation like this. | mean, presumably anybody has

aright to petition, and you know, the fact that maybe
they won't get the necessary votes surely doesn't nake it
a sham

MR. SALMONS: That -- that is certainly true,
Your Honor. But -- but | think there are -- to -- to get
back to the original question, what I"'mtrying to --

QUESTION:  The reason I'mworried, in about
2 mnutes fromnow |'mgoing to hear the other side get
up, and they're going to say this is a sham (Ckay?
| suspect. Now, that's why | want to understand the
rel evance of this.

And | -- | conme into this thinking if it's the
Nazis, the -- the nost terrible racists that steal, the
nost terrible people in the world, if they' re Anericans,
they can cone in and they can vote and they can go to

their legislature and they can put anything they want on
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the ballot. And the -- the people who are nechanically in
charge of seeing that those things are voted on, that's
their job, they should do it, and if those are evil and
terrible and contrary to the Constitution, the courts wl|l
strike them down when they get passed.

Now, what's -- now, you explain how your thing
fits into that.

MR. SALMONS: Yes, Your Honor. First of all,
let me just say that there's -- there would be -- need to
be both an objective and a subjective conponent to the
sham standard as there is in other contexts.

But to try and address the question that you
originally posed, it does seemto us that there are at
| east two ways in which the city can be held liable in the
event that you have sham petitioning. "One would be that
if the city officials thenselves were part of the sham
and the other would be --

QUESTION. Well, wait a -- what is --

QUESTION. W're trying to find out what is a
sham That's -- that's our basic problem | don't
understand what is a sham In the antitrust context --

QUESTION:  You -- you haven't told us.

QUESTION: In the antitrust context, |
understand it because -- because there is the |law, and --

and you conme up with a phony -- a phony |aw, you know, you
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can say it's a sham But there's no | aw about
ref erenduns. You coul d have a referendum on anything you
i ke. How can you have a wong referendum - -

MR, SALMONS: Well, Your Honor --

QUESTION: -- and thus a shamreferendun? It
doesn't nmake any sense to ne.

MR, SALMONS: Your Honor, this Court's sham
analysis has to do with whether or not it's actually about
the First Amendnent activity or it's just about an effort,
in this case, to take advantage of the delay to interfere
wi th soneone's housing rights. W think that sane

anal ysis can apply here by inquiring as to whether, first

of all, the -- the referendum petition is objectively
basel ess. |Is there any way that that petition could
have -- be enacted into | aw and enforced?

If, for exanple, you had a petition that said no
mnorities shall live in the Cty of Cuyahoga Falls,
clearly that's a referendumthat could never go into
ef fect and never be enforced, and therefore, it may be
strong evidence that the process here is not about
changing a law of the city --

QUESTION: So the clerk in that case -- the
clerk of the court who says |I'mputting this on the
ballot -- he's violated the lawin putting it on the

ballot? O course, if it's passed, it's totally
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unconstitutional. But you're saying that the clerks
shoul dn't even put that on the ballot? | nean, that would
be quite a novel proposition to ne.

MR SALMONS:  Your Honor, | -- |'m not
necessarily saying that the clerk shouldn't put that on
the ballot, but that would be one part of the analysis in
det erm ni ng whet her or not the process was bei ng abused
and it was just a sham

QUESTION: Well, isn't -- wouldn't it be a
sham-- let nme just put this on the table. As I
understand it, the Ohio Suprenme Court said that this was
not a legal referendumwhen it got all through with
things. And if everybody had known before the -- the case
started that it was an illegal referendum that would have
been a sham wouldn't it?

MR SALMONS: | -- 1 think that very well may be

strong evidence that it was a sham This was about an

attenpt to abuse the process. It wasn't about any
protected First Amendrment activity. And -- and in that
situation | think there is, in -- in addition to the

possibility, although I think perhaps unlikely that you
can hold the city vicariously |liable based on the notives
of the citizens, | think that is a difficult question as
to whether the actions of -- of the referendum-- the

petition signers, the 10 percent who signed the petition
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and file it, whether that action is the official action of
the city with regard to the petition just as the action of
the voters at the referendumvote is an action of the city
for which the city can held liable. This Court need not
address that in this case.

QUESTION: May | ask your view on the
hypot hetical | asked to the other |lawer? Supposing it
was perfectly clear that the mayor and everybody else in
this used the referendumas a nethod of delaying a

granting of the permt and that they did so for racially

notivated reasons, would there be any -- any liability on
anybody?

MR, SALMONS: Potentially, Your Honor. | think,
again, the -- the way in which the analysis would work is

the Court would need to inquire as to whether the
petitioning was genuine in the sense that there was a
genuine effort to try and change the city's ordi nance.
And if so, then the First Anendnent woul d provide

i munity.

QUESTION:  Well, there was, but they -- they
figured it was going to lose in the long run, but
neverthel ess, let's assune they wanted to delay things for
60, 90 days, whatever it mght be, because they wanted to
delay it on -- on, you know, this -- this project.

MR SALMONS: Yes, Your Honor.
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QUESTION: If it -- if it were clear because
this case is on sumary judgnment, so really don't know
what the facts are --

MR SALMONS: Well, but --

QUESTION: -- but if there were clear evidence
that the mayor and everybody else act up in a racially
notivated reason, would there be liability in that

si tuation?

MR, SALMONS: | -- | think you'd need to exam ne
both the motives in -- in your hypothetical not only of
the city officials, but also of -- of the petition

si gners.

QUESTI ON: Everybody. Everybody.

QUESTION:  Are you tal king about persona
liability or official liability?

QUESTION: Liability --

MR, SALMONS: |'mtal king about the liability of
the city, Your Honor.

QUESTION:  Ckay. So you're tal king about
liability --

QUESTION:  |'m assum ng everybody who opposed
the project was racially notivated and that could be
denonstrated with tape recorder

MR, SALMONS: | guess the short answer, Your

Honor, is that even people with racial notives have the
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right to petition their governnent to change the | aw
And -- but if they -- what no one has the right to do is
abuse the process in order to interfere with sonmeone's
fair housing and equal protection rights.

QUESTION: So -- so your answer would be no
liability in that case.

MR SALMONS: If it was genuine petitioning,
that is correct.

Thank you, Your Honor.

QUESTION:  Thank you, M. Sal nons.

M. Kranmer, we'll hear fromyou

ORAL ARGUMENT OF EDWARD G KRAMER
ON BEHALF OF THE RESPONDENTS

QUESTION: M. Kramer, opposing counsel says
that you have, in effect, abandoned the second question
presented, the disparate inpact question. |Is that correct
or is it not correct?

MR. KRAMER It's correct, M. Chief Justice.
W -- we have waived that claimthat had been certified
by -- by this Court.

M. Chief Justice, may it please the Court:

The city and the Solicitor General has tried to
conplicate what really is a very sinple case. Wat is the
injury that the plaintiff is conplaining about? The

plaintiffs have been denied unlawfully their site plan and
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its benefits, including a building permt. Gty conduct.
Nothing to do with referenduns. Nothing to do with First
Amendnent rights.

The issues of liability in this case, which the
Sixth Crcuit took up, was did the city and its officers
act out of discrimnatory notive by delaying this housing
project and refusing to give effect to the site plan
ordi nance to appease racial and anti-famly prejudices in
violation of the Equal Protection O ause --

QUESTION:  How could they do that if they had no

choice? | nean, if the law told them you have to stop the
proj ect once the referendumis filed, even if in -- in
their heart and -- heart of hearts they were delighted for

raci al reasons that this was the case, nonethel ess they
had no choi ce.

MR. KRAMER: W believe that they did have a
choice and we cite cases to the Court fromthe Onhio
Suprene Court on page 25 of our brief that indicates that
the petitions did not have to be certified by the -- the
court -- by the city.

QUESTION: But didn't the lower -- the | ower
courts didn't adopt that proposition, did they?

MR. KRAMER The | ower courts weren't asked that
guestion, Your Honor, because we're really tal king about

whet her or not the -- there was an official conduct by the
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city.

QUESTION: So didn't they go on the basis that
the -- that the city officials' action was mandatory? The
| ower courts.

MR KRAMER: As | said, | don't really believe
the Sixth Grcuit approached the -- the case from-- from
that particul ar issue.

QUESTION:. So it didn't --

MR. KRAMER: There was di scretion, we believe,
and we certainly provided evidence. And again, as -- as
was i ndicated by the Court to the Solicitor General, this
is on sunmary judgnent. For exanple, in the record, there
is an affidavit fromthe |law director for the Village of
Orange that we filed with our brief in opposing sumary
judgnent that indicated that there was discretion not to
certify the referendum

QUESTION:  Well, but that -- that's a question
of Ohio law, | take it?

MR. KRAMER: That's correct.

QUESTION: And the way you sought to prove it
was to get an affidavit fromthe |aw director of sone
suburb of d evel and?

MR. KRAMER: As one el ement of proof, we
i ndicated that that showed that there was discretion. But

the Chio case law indicates there are instances where, if
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the subject was inappropriate -- and let's renenber the
Ohi o Suprene Court ruled that this was not an appropriate
subj ect for a referendum

QUESTION:. Wuld it be --

QUESTION: But it rules that way many years --
many years after this case was -- went to litigation, did
it not?

MR KRAMER:  Yes, Your Honor.

QUESTION: And it had nothing to do with whether
it was racist, sexist. It -- it had to do with was it
adm ni strative or |egislative.

MR. KRAMER: That's correct, and it also only
had - -

QUESTION: Do you have -- do you have any -- do
you have any authority to say that there is discretion to
reject a petition that is properly |egislative?

MR. KRAMER: Well, the -- yes, Justice G nsburg.

QUESTI ON:  Suppose -- suppose you had a
| egi sl ative proposal that nenbers of a certain race wll
never be included in any kind of an equal opportunity |aw.
Suppose you had -- that was the referendum |Is there any
authority that says that under Chio |law, that couldn't be
put on the ballot?

MR. KRAMER: | don't know of Chio |aw, but

certainly this Court's decision in Hunter versus Erickson
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dealing with an Ohio referendumindi cates that that type
of referendumis unconstitutional.

QUESTION:. Well now, | don't believe that's a
correct statenment of the holding in Hunter. | thought in
Hunter, this Court said that a municipality cannot nake
raci al |laws subject to referendum and no other |aws, which
is quite a different proposition fromwhat you suggest.

MR. KRAMER Well, with -- M. Chief Justice, we
are tal king about the -- this Court's jurisprudence that
deals with the -- sinply because it's a referendum if
the legislature could not do this, pass a | aw that says,
for exanple, that African-Anmericans cannot own property,
i ke in Buchanan versus Warley --

QUESTION. If a legislature could do that,
would -- would we enjoin a |egislature from passing an
unconstitutional | aw?

MR. KRAMER: And -- no.

QUESTI ON:  The Federal -- the Federal Congress
passes unconstitutional laws all the tine.

(Laughter.)

QUESTION: We've -- we've never been asked to
enj oin them

(Laughter.)

MR. KRAMER: And -- you're correct, Justice

Scalia. And we have not asked for that.
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QUESTION: So there's a difference between
whet her the product is unconstitutional and whether the
doing of it is unconstitutional. And the doing of an
unconstitutional referendum as far as | know, is not
unconstitutional. You are entitled to pass an
unconstitutional referendum W will ignore it, however.

MR. KRAMER. And it nmay subject, if there is
direct injury, danages to ny client, and that is all we
have before this case.

QUESTION:  What -- but wait. The -- the project
is built. Right?

MR. KRAMER: That's correct.

QUESTION: So -- so you've got your project.
And now what you're saying is that they violated the
Constitution in not giving you the pernit quicker. And
they -- aml right?

MR. KRAMER: That's correct.

QUESTION: Al right.

And they cone back and they say, how could we
give it to you quicker? There were petitioners who
they -- a petition and the |aw prevents us fromgiving it
to you qui cker because once a petition's on the ballot,
the law says we can't give it to you. Now, what's your
response to that?

MR. KRAMER: The response is that it was the
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city's actions -- we believe the evidence that we've
proffered to -- in the summary judgnent shows that they
took this action as a public-private partnership. The
mayor, city council people | ooked for -- as they -- one
city councilman said, any |legal shred to be able to reject
thi s devel opnent.

QUESTION:. No. But explaintone alittle bit
better what -- their response is the reason we didn't give
you the permt faster is because here's the provision of
the law. It says once a petition for referendumis filed,
and it says whether it's legal or illegal, we have to
delay this. Now, your response to that is -- they say,
what shoul d we have done that we didn't do once that
petition was filed. And your response is?

MR. KRAMER: Wat shoul d be done in a case |ike
this is that there is an injury to ny client. The injury,
whet her it was discretionary or non-discretionary, is --
is not the -- the question. Wat was the purpose behind
denying the building pernmit? And under Arlington Heights,
this Court has indicated one of the things that a court
can | ook at as conpetent evidence is did the city
officials take action to appease racial bias. Even if it
was a nondi scretionary act, if the effect of that was to
permit private bias, they' ve committed a violation.

QUESTION: That's quite a proposition. If -- if
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I have a -- you know, I'm-- I"ma racist and it really
makes me happy that this act, which I'mconpelled to do by
l aw, hurts sonmeone of a certain race, that renders that
act invalid even though I'mconpelled to do it by |aw?

| don't think so.

MR. KRAMER: \What we're saying is that it may
not be invalid, but it may cause liability. It can be a
| egal act --

QUESTION: All right. So what |I'm hearing you
saying -- what |I'mhearing you saying in response to ny
guestion is, I'mthe mayor and the other, and | say, what
do you want ne to do? The statute said, don't give you
the permt because the petition has been filed. Wat
could I have done? And your answer to that basically
seems to be, nothing. You couldn't have done anyt hi ng.
W agree. But the petition itself was an evil petition.

QUESTION:  Ri ght.

QUESTION: | nean evil being quotes for what we
all knowis going on. Al right?

So it's an evil petition. And therefore, when
you face this evil petition, even though you couldn't do
anything about it, you have to pay damages because the
reason we were del ayed was because of that process. Now,
is that basically your argunent?

MR. KRAMER: Yes, Justice Breyer. W're --
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we're saying that even if it was a legal thing to do, if
the act of it was because of racial or anti-famly bias,
that would be a violation of the --

QUESTION:  And now, the reason that that bothers
me, of course, is because | can think of a whole range of
evil legislative acts, and | can think of quasi-acts that
" mnot sure about, and then | can think of a |lot of ones
I like. Al right. So -- so -- but I"'mworried. 1In the
first category and the second category, once we got into
t he busi ness of paying danages, because it turns out that
they are evil, that would, in fact, chill the legislative
process, which is a denocratic process. And | think
that's the argunent they're trying to make. So 1'd Iike
to get your response to that.

MR. KRAMER: What | would say, Justice Breyer,
is that the fact that there was an evil notive behind any
of these acts -- and by the way, the referendumis only
the cul mnation of the acts. There was a series of
di scretionary acts. For exanple, the strategy of the city
was to do two things. One was to delay this project
because they knew that there was a -- a very finite period
of time for our little non-profit tax-exenpt devel oper to
build this project or lose their financing. So they knew
the longer they could delay, the nore likely the project

woul d di e.
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And second of all, they wanted to nmake the
project nore costly. So, for exanple, they required,
before we even tal ked about a referendum a barrier wall
to be built before even a building permt that could be
i ssued, a 6-foot earthen wall with a 5-foot fence between
two conformng nmulti-fam|ly projects.

QUESTION:  Your client agreed to that. Your
client didn't nake any objection to that.

MR KRAMER. M client was willing to do that
because he was told by the city it would snooth the
process over. He certainly did not waive his rights.

And in the depositions, the planning
conmm ssi oner, Louis Sharpe, specifically testified the
reason he was denmandi ng that was because our project was
goi ng to have a large nunber of children. Now, under the
Federal Fair Housing Act, as anended in 1988, such an act
may well violate the protection against -- against
chil dren.

QUESTION:  You said -- but -- but, nonethel ess,
he didn't contest it.

Then you say the whol e object was delay. And as
| see this thing unfold, the big delay is during the
pendency of the referendum because it was at the end of
February when the planning comm ssion got this. They had

conditions on it, but it acted on the very same day. The
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ordi nance was approved on April 1st. As things go in the
zoning area, from February 21st until April 1st is not a
very long tinme, is it?

MR. KRAMER: No, but there was three hearings
and there was a great deal of public opposition. And one
of the reasons for the --

QUESTION: But the delay -- as far as -- that --
that's not -- the delay that you're conplaining about is
fromthe nonment the petition was filed for the referendum
until when he finally got the building permts.

MR. KRAMER: The actual conplaint that we are --
where we think we were injured was the building permts
not being provided to us. The delay goes to the anmount of
damages we think our client has suffered. The official
act that we're talking about is the building pernmts
being -- not being issued. And --

QUESTI ON:  But you couldn't have expected them
to be issued the -- the day you filed the site plan.
| mean, there has to be a neeting of the planning
commi ssion. There has to be a neeting of the city
counci | .

MR. KRAMER  That's correct, and we submtted
our building pernmits after the -- the approval by the --
the city council

What we're tal king about, Your Honor, is that
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the city's actions in denying that building permt --

we're -- at this stage of the proceeding, all we're
tal king about is sunmary judgnent. |Is there sufficient
evidence that a trier of fact would find that the -- the

actual denial was racial prejudice of city officials or
appeasenent by city officials --

QUESTION:. M. Kramer, | asked your opponent,
but is the -- is the conplaint in the papers before us,
do -- do you know?

MR. KRAMER:  Your Honor, the conplaint is not in
the appendi x, but it is in the joint appendi x that was
filed with the Sixth Crcuit. You'll find that in
volunme | on page 37 of the record. But it's -- it's the
Sixth Crcuit joint appendix --

QUESTION: | see.

MR. KRAMER: -- which | believe this Court does
have.

QUESTION: The thing | was curious about, to
tell you the truth, did you include a regul atory takings
claimin your conplaint?

MR. KRAMER: No, we did not.

QUESTION:  You did not.

QUESTION:. M. Kramer, would you explain to ne
what exactly you think the rel evance of the subsequent

ref erendum was? For exanple, do you say the rel evance of
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the subsequent referendumto your claimfor delay in
issuing the permt sinply is the evidence that it
furnishes of -- of racial bias ultimately on the part of
city officials? O is -- is its relevance that it

i ncreased the damages otherw se attributable to the day --
delay in the permt?

How exactly should we regard the referendunf

You -- you understand the problemthat we're all having
with -- with it. Precisely how does it figure in your
cl ai n?

MR KRAMER It's the latter, Justice Souter.
We're saying that the referendum which was part of an
overall scheme by city officials to delay this project so
that it would kill it. And so the injury that we're
tal king about from-- fromthe referendumdeals with the
city officials using that as the |l egal shred to be able to
deny the building permts. And the evidence we believe
that we have proffered to the Court through the sunmary
judgnent notion is that there was not only citizen bias,
whi ch under Arlington Heights, this Court has indicated we
certainly can allow -- it's conpetent evidence that can be
| ooked at of whether or not l|legislators used that bias to
be able to take that action.

QUESTION: No. | -- | understand that.

If -- if there had been no referendum no
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petition had ever been filed for the referendum and none
had ever been held, would you still have essentially the
sane claim though with a different evidentiary basis?

MR. KRAMER: Absol utely, Justice Souter, because
the -- what we are conpl ai ning about is the denial of the
building permit. That's the injury that --

QUESTI ON:  But there would have been no deni al
of the building permt absent the referendum there --

QUESTION:  You could win without the referendum

MR. KRAMER: That's correct.

QUESTION:  The referendum s the worst part of
your case. You -- you wish there weren't a referendum

Then they woul d have had no basis to deny.

MR. KRAMER To deny in -- in this case.

QUESTION:  No, but you -- I -- | thought your
claimwas that -- that you would still have been del ayed
in being issued the permts and that you would still have
had a claimfor that. AmIl -- aml wong on that?

MR. KRAMER: | would say that we had sonme claim

for the tine between when we submitted the request for the
building permts and how long it took themto be able
to --

QUESTION:. And in -- in the absence of the
referendum how | ong woul d that have been?

MR. KRAMER: That woul d have been a nmtter --
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well, we don't know. Let nme say --

QUESTI ON:  Why don't you know? Because you --
there's a 30-day period. There's a -- the city counci
acts on April 1st. That goes into effect in 30 days
unl ess there's an intervening referendum So that you
woul d have had by May 1st the building permts.

MR. KRAMER: W don't know because in the record
Mayor Robart sent a letter ordering his building
conmm ssioner not to issue a building permits, and that
was - -

QUESTION:  That was --

MR. KRAMER: -- even prior to the referendum --

QUESTION:  But that was in the 30-day period
when they couldn't be issued because it hadn't becone
effective yet. The -- the instruction was sinply what the
| aw was, that the ordi nance approved by the city counci
doesn't beconme law until 30 days after that approval. So
that the -- the mayor, to that extent, was just telling
themto do what the | aw would require.

But in understandi ng your conplaint and how you
are tying in the officials to the referendum are you
saying that absent the official pronpting, instigation, or
what ever you call it, that there would never have been a
referendum that in -- in fact that the mayor whi pped up

t he referendunf
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MR. KRAMER:  Yes, Justice G nsburg. W -- we
bel i eve we indicated that this was not sonething that the
city responded from-- responded to fromtheir citizens,
but this was a schene where city officials, including
Mayor Robart with other private citizens, got together and
said, how can we deny this project.

QUESTION:  But you've lost on that and didn't
appeal it. | nean, he'd be a very bad man for doing that,
and you m ght have a cause of action against him But |
don't see any official city action involved in that.

Is it official city action for the -- for the mayor to
stinmulate a referendun? Howis that official city action?

MR, KRAMER: And we're not tal king about that
that's sonething that caused a damage. Wat we're tal king
about is, is there evidence that we can use to show that
the ultimte decision, which was to deny the building
permt that caused the injury -- is there evidence that
the mayor participated in -- to appease racial and anti -
famly bias.

This is really a sinple Arlington Hei ghts case.
The --

QUESTION  If it --

MR. KRAMER -- the problem --

QUESTION: | just want to finish -- But | just

want ed, before you finish, if you d respond to sonething
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Justice Stevens said, which is about regul atory takings.

I nmean, what is in the back of ny mnd here, to stinulate
an answer, i s suppose you weren't Section 8 housing.
Suppose you were building a hotel. And suppose the

ref erendum wasn't peopl e who m ght be bigoted -- nmay,
perhaps -- | don't -- but suppose they were
environnmental i sts, and -- and suppose the constitutional
claimwas not --

QUESTI ON:  People that didn't want rich people
to nove in the nei ghborhood.

QUESTI ON:  What ?

QUESTI ON:  People that didn't want rich people
to nmove into the neighborhood.

(Laughter.)

QUESTI ON:  Ckay, good.

The -- the -- you see. And suppose the
constitutional claimwere a takings claim Now, if |
uphold for you here, if the Court votes for you here,
woul dn't it then have to say that all these environnental
cases and so forth -- I -- | don't want to win your case
for you, but | mght be in ny question.

(Laughter.)

QUESTION: The -- the -- you see -- see there'd
be quite a problem about whether a city wouldn't have to

pay damages every tine that they nake a mistake in their
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environnmental regulation and perhaps try to stop a hotel
and they thought they could stop it, but it turns out

| ater they couldn't. You see -- do you see the anal ogy
that's worryi ng ne?

MR. KRAMER: | understand the anal ogy.

QUESTION:  So what do you -- what do you -- what
do you say about that?

MR. KRAMER: The difference, Justice Breyer, is
that the -- we are asking only for the Court to | ook at
the issue of has the plaintiffs proffered sufficient
evi dence that racial bias and anti-famly bias was
involved in the decision to deny the building permt.

The referendumwas part of the -- an overall schene by
city officials to delay and ultimately kill this project.
If that is the case, then the referendum which GChio
Supreme Court has ruled was illegal to begin with -- even
if it was legal, we believe under your jurisprudence if
the notivation of the city to use the referendum was

unl awful , the violation occurs under the Fourteenth
Amendnent and the Equal Protection C ause.

Wth regards to your question about the

regul atory taking, we saw this -- this case under a due
process -- substantive due process, procedural due
process -- exam nation very simlar, | think, to the

situation that's actually the exact opposite to the City
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of Eastl| ake versus Forest City case, which Justice Stevens

is the only participating menber that was on that
particul ar case.
QUESTION: Al so there were ei ght other nenbers

of the Court that disagreed with me if | renmenber

correctly --

(Laughter.)

MR. KRAMER  But we have a new Court, Your
Honor .

(Laughter.)

MR. KRAMER And -- and we believe --

QUESTION:  Now, you're -- you're now addressing
the third of the questions presented. |It's the first

we' ve heard about the due process claim

MR. KRAMER That's correct.

QUESTI ON:  You haven't abandoned that and --

MR. KRAMER: Absol utely not.

QUESTION: -- you're still making the due
process claim Now, you know, this is substantive due
process we're tal king here. Right?

MR. KRAMER: Well, substantive, or --

QUESTION:  You think it's a fundanental right to

have a building permt granted within a -- within a
reasonabl e period?

MR. KRAMER. We're not talking --
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QUESTION: It's fundanental --

MR. KRAMER: -- about a reasonabl e peri od.
We're tal king about both -- we had raised both procedural
and substantive due process clains in the | ower courts.
What we're saying is the process was so fundanental ly
flawed that it rises to a -- a due process violation.

Whet her it's substantive or procedural, we don't believe
is -- is really the issue here.

We're tal king about a process where there was a
whol e set of procedures set up by the City of Cuyahoga
Falls of how to approve this site plan ordi nance. The --
the site plan procedures were set forth, pernmtted for a
record to be devel oped, and there was a -- planning
conm ssion neetings. There was the city council meetings.
And if the city council or the planning conm ssion had
denied our right to the site plan ordinance and its
benefits, we would have had a right under Chio law to go
under the Chio Administrative Procedure Act and get a
court to review that issue.

QUESTI ON: Because there woul d have been
official action. And that's the problem here, that
there -- do you -- do you call a referendumthat’'s put on
t he ball ot because 10 percent of the electorate had signed
petitions -- do you call that State action, which is

subject to the equal protection surveillance? | had
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thought that that's a -- that's an initiative of the
people and it's not action of the city.

MR. KRAMER: Wl I, the only reason why the
people are able to get a referendumis because the city
charter, which is their constitution, permtted that.

QUESTION: But that permtted it 30 years ago,
did it not?

MR. KRAMER: That's right, but in the -- the due
process area, Your Honor, we're not tal king about
discrimnatory intent. All we're tal king about is Iooking
at whether the procedure set forth is fundanentally fl awed
and does it -- is it arbitrary and capricious and not
substantially related to the general welfare as -- as this
Court has tal ked about ever since --

QUESTION: But there are all 'kinds of nutty
ref erendum neasures that voters put forward. | -- your
theory would seemto subject a State or a city or whatever
it isto alawsuit every time there's one of these nutty
proposal s put forward.

MR. KRAMER: No. W' re tal king about whether
you have to have a -- a protected property interest and
you al so have to have a situation where there is a
arbitrary and capricious action.

In this case, we have ownership of property,

whi ch under the original intention of -- of the Franers of
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the Constitution, ownership of private property and the
ability to develop using this property for a | awf ul
purpose is protected by the Due Process O ause. And when
you | ook at the issue --

QUESTI ON: But your theory, as | understand it,
is that there was -- if it was racially notivated, there
was just sort of an arbitrary. There was an absence of a
legitimate reason for the delays and the shenani gans and
so forth. But it seened to nme the sanme argunent could --
could be made if they were trying to protect the wetl ands,
and they used the sanme kind of shenani gans.

MR. KRAMER: Well, Your Honor, we certainly
rai sed the question about if this was a discrimnatory
notive, that would nean that there would not be -- under
general welfare.

QUESTION:  There woul d be no racial basis.

MR. KRAMER: But nore inportantly, our argument
is that there is a per se violation whenever you have an
adm ni strative matter which should be taken up through the
city council or through the courts or through a -- from--
froman adm nistrative agency |ike the planning
conmi ssi on.

And the evidence in the record, as the |ower
courts point out, is that we net all the requirenents for

the city to -- to get our site plan. And then, when the
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city council approved it, when the planning director said
we nmet or exceeded the site plan ordinance, they put it to
a referendum and they asked 20,000 voters to approve or
di sapprove a site plan ordinance, they never saw and
the -- and whether or not that site plan ordi nance
conformed to the building and zoni ng code that they never
read. |If that is not --

QUESTI ON: No. But what your -- what your
argunment boils down to is to say that there is a
recoverabl e substantive due process viol ation whenever a
property right of yours is interfered with by a m suse of
the |l egislative process, even a tenporary one. Isn't that
the -- the nub of your clainf

MR, KRAMER. | would say we -- we are asking for
a fairly narrow interpretation. W're saying if it's an
adm ni strative matter which should not be subject to the
deci sion of voters because this is not |egislative --

QUESTION:  But what -- fromthe standpoint of
your claim why does it matter whether it -- it was a
| egi sl ative use countering an adnministrative action, or
whether it was a legislative use with a racial notive? It
is an inproper use of a legislative procedure. And you're
saying, as | understand it, whenever that, in fact, is
effected, there -- and -- and you can -- you can nmake a --

a colorable claimof -- of some econom c damage, that you
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have a substantive due process right to recover. Isn't
that correct?

MR. KRAMER  Justice Souter, we -- that is
sonet hing that we have raised in our brief, but we have --
al so have raised a nmuch narrower issue which would be
sinmply looking at a site plan ordinance, should it be
subjected to a popularity contest? There -- it's
standard-less. This Court has ruled in --

QUESTI ON:  You never nentioned procedural due
process in your brief. The first nmention | heard of it is
in your argument here, where you say it doesn't matter
whether it's substantive or procedural. Your brief went
entirely to substantive due process.

MR. KRAMER \Well, the reason that we didn't
raise that is the Court didn't certify a question other

than to substantive due process. W believe that it

real ly subsunes that issue when you |look at -- the
procedure itself is so fundanentally flawed. It is very
simlar to the -- the situation in the City of Eastlake

that this Court |ooked at.

QUESTION: Wuld you say -- be saying that if
the Chio court had stuck to its original position?
| mean, it was four/three both tines.

MR. KRAMER: Well, the Chio court in both cases,

Justice Gnsburg, first ruled that it was an
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adm ni strative matter

QUESTI ON:  Thank you, M. Kraner.

MR. KRAMER: Thank you, Chief Justice.

QUESTION: M. Nager, you have 3 nminutes
r emai ni ng.

REBUTTAL ARGUMENT OF GLEN D. NAGER
ON BEHALF OF THE PETI TI ONERS

MR. NAGER  Thank you, M. Chief Justice.

Wth respect to the disparate inpact claim |
woul d just like to clarify that we were the petitioners,
and the Court did grant certiorari on the issue and there
is a judgnment of the Sixth Circuit against ny clients on
that issue. And while they' ve abandoned the clai mand
declined to defend the Sixth Crcuit's judgnent, we woul d
request the Court vacate that judgnent ‘and instruct that
the disparate inpact claimbe dismssed with prejudice.

Wth -- Justice Breyer, with respect to your
guestions to nmy opposing counsel, a point we'd like to add
to what you had to say is sinply that if we had done what
t hey wanted, we woul d have been subjected to a danages
claim It would have been a First Anendnent claimby the
citizens seeking to put sonething on the ballot by
initiating a petition, and it -- it can't be that in order
to avoid a Fourteenth Anendnent danmages claim we have to

viol ate other people's First Amendnent rights.
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If the Court doesn't have any further questions,
we have nothing further.

CHI EF JUSTI CE REHNQUI ST: Thank you, M. Nager.

The case is submtted.

(Wher eupon, at 12:01 p.m, the case in the

above-entitled matter was submtted.)
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